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Decision

The Locomotive Engineer Review Board (Board) of the Federal Railroad Administration (FRA)
has reviewed the decision of the Alaska Railway Corporation (ARRC) to revoke the locomotive
engineer certification (certification) of Mr. F.W. Long (Petitioner) in accordance with the
provisions of Title 49, Part 240 of the Code of Federal Regulations. The Board hereby denies the
petition for the reasons set forth below.

Background

On April 27, 2011 Petitioner was a student locomotive engineer operating a train during a skills
performance test conducted in accordance with 49 C.F.R. § 240.127 and § 240.211. Petitioner
had been operating for 11 hours and 40 minutes during what the Designated Supervisor of
Locomotive Engineers (DSLE) described as “a perfect trip” with no exceptions taken. Had
Petitioner completed the trip without exception, he would have been awarded certification.

A track bulletin indicating the automatic warning protection at Mack Road (MP 162.27) on the
Anchorage Division was disabled that required the crew to stop before entering the segment of
main track and protect the railroad highway crossing at grade before entering the segment of main
track. The crew members in the lead operating cab had a job briefing and the DSLE had begun
retrieving the event recorder data to support Petitioner’s certification candidacy when the DSLE
noticed the crossing coming up and told the student to increase train braking. At a very slow
speed the lead unit of the train entered the grade crossing. According to event recorder data e
brake was never placed into the "Emergency" position.

A hearing to revoke Petitioner’s certification based on an alleged violation of 240.117(e)(4) was
held on May 19, 2011, and Petitioner was notified of his decertification in a letter dated June 7,
2011.

On October 3, 2011, Petitioner submitted a petition requesting FRA review ARRC’s decision to




revoke Petitioner’s certification. The petition asserts that the revocation was improper for the
following reasons:

(1) The DSLE failed to observe Petitioner in a way that might have prevented the
incident. The DSLE was setting up and retrieving event recorder information from
a laptop within a mile of the grade crossing involved.

(2) The DSLE’s locomotive engineer certification was not suspended as a result of
this incident.

(3) There was no violation of 49 CFR § 240.117(e)(4) because the train had
authority to be on that track.

The petition was received by FRA on October 3, 2011, and is timely filed. Pursuant to 49 CFR
240.405(b) and (c), a copy of the petition was sent to BNSF on October 4, 2011. ARRC
submitted its response to the petition in a letter dated December 1, 2011, and provided a copy of its
response to Petitioner.

ARRC Response

In its response to the petition, ARRC presented the following arguments in support of its decision
to revoke Petitioner’s certification:

(1) The DSLE warmed Petitioner numerous times that he had to stop before the
crossing before the incident occurred.

(2) The DSLE was conducting a test, and his responsibility was to take appropriate

action to assist Petitioner in rules compliance. He did so by performing the j

briefing and giving Petitioner adequate notice that a stop before the crossing was
|uired.

(3) A mandatory directive is an authority, and movement made in violation of a
mandatory directive is a movement made without proper authority or permission.

Locomotive Engineer Review Board Determination

Based on its review of the record, the Board makes the following determinations:

(1) Petitioner was a student locomotive engineer operating during a skills
performance test conducted in accordance with 240.127 and 240.211. Tr. at 14.

(2) A track bulletin indicating the automatic warning protection at Mack Road
on the Anchorage Division was disabled that required the crew to stop before
entering the segment of main track and protect the railroad highway crossing at
grade before entering the segment of main track. Tr. at 55.
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(3) The crew members in the lead operating cab had a job briefing and the DS E
had begun retrieving the event recorder data to support Petitioner’s certification
candidacy when the DSLE noticed the crossing coming up and told the student to
increase train braking. Tr. at 56, 63.

(4) The lead unit of the train entered the grade crossing, passing the stopping point
by approximately 109 feet. Tr. at 17-18.

Analysis of the Petition

When reviewing factual issues, “the Board will determine whether there is substantial evidence to
support the railroad’s decision, and a negative finding is grounds for reversal.” 58 Fed. Reg.
18982, 19001 (Apr. 9, 1993). Under the circumstances, Petitioner was given significant notice
that he needed to stop the train before the grade crossing. Petitioner was responsible for stopping
the train before it entered the crossing and it did not. While the DSLE did not do everything
possible to prevent Petitioner from entering the crossing', Petitioner ultimately had the contrc :
and failed to meet his responsibility to stop the train in time. In doing so, he occupied main track
without proper authority or permission. It is irrelevant whether the DSLE was disciplined or had
certification revoked when reviewing whether it was appropriate to revoke Petitioner’s certificate.
The mandatory directive placed limits on the authority Petitioner had, and Petitioner violated those
limits.

' ARRC relies on the premise that it could not revoke the DSLE’s certification in this instance because this
was a test. This is reading 49 C.F.R. § 240.117(c)(2) too broadiy: the exemption applies to operational monitoring,
a.k.a, efficiency tests, not skills performance testing. In the section-by-section analysis of the 1998 NPRM, FRA
stated that: “In clarifying when a supervisor's conduct will be considered a revocable event, the FRA believes that a
supervisor who is conducting an unannounced operating rules compliance test, which is also known as an efficiency
test, should not be held culpable for the operating locomotive engineer's actions.” 63 FR 50640 (Sept. 22, 1998).”

In that rulemaking, FRA made the distinction that an efficiency test is conducted under a controlled environment “so
that the supervisor can test the engineer’s skills without fear of causing an accident/incident.” Id. FRA contrasted
the efficiency test situation with a skills performance test which is conducted under uncontrolled actual operating
conditions and thus, ARRC should not have ruled out the possibility that the DSLE could have had his certification
revoked. However, ARRC may have reached the same conclusion that the DSLE took *“‘appropriate action to
prevent a violation.”  See § 240.117(c)(2).

Furthermaore, a finding that the DSLE failed to take appropriate action would not be an intervening cause that
would exempt Petitioner from having his certification revoked. See § 240.307(i)(1). The Board concluded that
considering Petitioner had completed his locomotive engineer training and was firmly in control of the train during a
skills performance test, that ARRC’s decision to revoke certification was appropriate.




Conclusion

Based on the findings, the Board hereby denies the petition in accordance with the provisions of
Title 49, Part 240 of the Code of Federal Regulations.

MAY 02 201

Issued in Chicago, IL on

O

Richard M. McCord
Chairman,
Locomotive Engineer Review Board
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