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Decision

The Locomotive Engineer Review Board (Board) of the Federal Railroad Administration (FRA) has reviewed the
decision of the Terminal Railroad Association of St. Louis (TRRA) to revoke Mr. E. Harold’s (Petitioner)
locomotive engineer certification (certification) in accordance with the provisions of Title 49, Part 240 of the Code
of Federal Regulations (49 C.F.R. Part 240). The Board hereby grants Mr. Harold’s petition for the reasons set forth
below.

Background

On August 2, 2011, Petitioner was serving as a locomotive engineer when his train operated past a dwarf signal that
TRRA alleges was displaying a stop indication. TRRA revoked Petitioner’s certification pursuant to 49 C.F.R. §
240.117(e)(1 Xrequiring a railroad to consider stop signal violations as a basis to revoke a locomotive engineer’s
certification).

On December 20, 201 1, Petitioner filed a peti requesting that FRA review TRRA’s decision to revoke his
certification. Petitioner asserted that the decision was improper because:

(1) TRRA failed to render findings (separate from the disciplinary action) regarding the status of
Petitioner's locomotive engineer certification within the time-frame specified in 49 C.F.R. §
240.307(c)(10).

(2) TRRA’s decision to revoke Petitioner's locomotive engineer certification was not supported
by substantial evidence.

(3) TRRA conducted Petitioner's formal hearing outside of the prescribed protocols of the collective
bargaining agreement between TRRA and UTU.

Railroad’s Response

Pursuant to 49 C.F.R. § 240.405(b) and (c), a copy of the petition was sent to TRRA, and TRRA was afforded an
opportunity to comment. TRRA notified FRA that it would not ond to the petition.

Locomotive Engineer Review Board’s ~¢~~—*~~tion
Based on its analysis of the record, the Board has determined that:
(1) On August 2, 2011, at approximately 3:57 p.m., Petitioner was operating the #103 Transfer, Industry,

and Miscellaneous (TIM) assignment, with a crew consisting of Petitioner, a conductor and a
switchman.
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Q)

TRRA assigned the crew to deliver a train to the U.S. Steel Industry in Granite City, Illinois. As
Petitioner departed Track 81 at the north end of the Madison Westbound Yard, Petitioner
alleged he observed a Restricted Signal aspect displayed on the #68 Signal (Dwarf) and
operated past the signal approximately 1 % engine lengths. After stopping, the crew saw a
distant signal providing a permissive signal and assumed Signal #68 displayed an indication
other than Stop. The train then proceeded an additional 8-10 car lengths before being
stopped by the dispatcher.

On August 3, 2011, Petitioner received a notice of investigation, which also notified him that his
certification was suspended pending the investigation. After several postponements, the
investigation was held August 22, 2011. On August 26, 2011, Petitioner received a letter dismissing
him from the company as a result of the outcome of the investigation. However, the letter made no
findings as to Petitioner’s certification. On October 20, 2011, Petitioner received a letter notifying
him that his certification had been revoked.

In reviewing petitions related to railroads’ revocation decisions, the Board considers four issues in
determining whether decertification was proper under FRA’s regulations. First, whether substantial
evidence exists to support the railroad’s factual findings in its decision. “-- 58 Fed. Reg. 18982,
19001 (April 9, 1993). Second, when considering procedural disputes, wne board will “determine
whether substantial harm was caused the petitioner by virtue of the failure to adhere to the dictated
procedures for making the railroad’s decision. A finding of substantial harm is grounds for
reversing the railroad’s decision.” [d. To establish grounds upon which the Board may grant relief,
Petitioner must show: (1) that procedural error occurred, and (2) the procedural error caused
substantial harm. [d. Third, whether the railroad’s legal interpretations are correct based on a de
novo review. Id. Finally, whether “an intervening cause prevented or materially impaired the
locomotive engineer’s ability to comply with the railroad operating rule or practice which constitutes
a violation under §§ 240.117(e)(1) through (e)(5) of this part.” 49 C.F.R. § 240.307(i)(1).

In this case, the Board concluded that TRRA’s investigation of the incident resulting in the
decertification decision was lacking in several respects. First, TRRA conducted field tests to ensure
that the signal system was functioning as intended. However, the employee who conducted the
testing indicated in his report that the sunlight was shining *“into the face of the signal.” See
Employees’ Exhibit B. He testified that this made it hard to see. (Tr. at p. 73).

In addition, the video from the camera in the locomotive cab was inconclusive as to the dwarf
signal’s indication (Tr. at p. 142). Further, Mr. Furlow, the Terminal Superintendent, Transportation
and the charging officer in this matter, testified that he had viewed the dwarf signal from the ground
about an hour to an hour and a half after the incident (Tr. at pp. 29-31). During his testimony, he
showed a video of security camera footage, which showed the train as it operated through the signal,
but did not show the signal aspec. ___. at pp. 25-29). Mr. Furlow had also taken photographs of the
signal that were provided in the record See Carrier Exhibit B. However, neither Mr. Furlow’s
visual perspective, nor the photographs, represented the view that Petitioner had from the locomotive
at the time that he encountered the signal, and the videos were inconclusive.

As a result of these deficiencies in the investigation, TRRA did not rule out that the signal may have
been compromised by reflecting sunlight or dirt, which would make the signal appear from the
vantage point of Petitioner, to be displaying a different aspect. Therefore, the Board concludes that
TRRA’s decertification decision was not supported by substantial evidence.




(8) Because of the Board’s findings on the evidentiary issues in the case, the Board declines to address
the procedural issues raised by Petitioner.

Conclusion

Based on the above findings and conclusions, the Board hereby grants the petition in accordance with the provisions
of Title 49, Part 240 of the Code of Federal Regulations.

JUN 13 2012

Issued in Chicago, IL on

Richard M. McCord

0O
Chairman,

Locomotive Engineer Review Board
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A copy of the Locomotive Engineer Review Board decision in this matter has been sent by certified mail and return
receipt requested to each person shown below.

SENT CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Eric Harold
1742 College
East St. Louis, IL 62205

Mr. David Wier, Jr.

General Chairman

Labor Relations

United Transportation Union
260 Regency Centre
Collinsville, IL 62234

Mr. Todd E. Furlow

Superintendent

Terminal Railroad Association of St. Louis
1201 McKinley Avenue

Venice, IL 62090

JUN 1.3 201

Diane FilipgWicz £~ Date
Administrative Assistant

enc: Post LERB Memo

cc: FRA DOCKET EQAL 201145
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