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PROGRAMMATIC AGREEMENT AMONG
THE FEDERAL RAILROAD ADMINSTRATION,
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
THE CALIFORNIA STATE HISTORIC PRESERVATION OFFICER, AND
THE CALIFORNIA HIGH-SPEED RAIL AUTHORITY
REGARDING
COMPLIANCE WITH SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION ACT,
AS IT PERTAINS TO THE CALIFORNIA HIGH-SPEED TRAIN PROJECT

WHEREAS, The California High Speed Rail Authority (Authority), an agency of the State of California,
proposes to construct and operate a Statewide High Speed Train (HST) System comprised of nine
independent sections between major metropolitan areas of California. The following HST System sections
(see map, Attachment A) comprise the nine separate undertakings covered by this Programmatic
Agreement (hereafter, Agreement), which are subject to review under Section 106 of the National
Historic Preservation Act and its implementing regulations, 36 Code of Federal Register (CFR) Part 800:

San Francisco to San Jose.
San Jose to Merced.
Merced to Sacramento.
Merced to Fresno.

Fresno to Bakersfield.
Bakersfield to Palmdale.
Palmdale to Los Angeles.
Los Angeles to Anaheim.
Los Angeles to San Diego.

WHEREAS, in 2005 the Federal Railroad Administration (FRA), acting as the Federal agency, and the
Authority completed a Statewide Program Environmental Impact Report/Environmental Impact Statement
(EIR/EIS) in accordance with the requirements of the National Environmental Policy Act (NEPA) and the
California Environmental Quality Act (CEQA) as the first phase of the tiered environmental review
process. In 2008 the FRA and the Authority completed a second program EIR/EIS on the Central Valley to
Bay Area portion of the HST System. The Record of Decision (ROD) for the Statewide Program EIR/EIS
indicated that project-level environmental analysis would be conducted for sections of the Statewide HST
System as the next phase of environmental review and project approval; and

WHERAS, pursuant to the requirements of CEQA and NEPA, the Authority and the FRA conducted a public
and agency involvement program as part of the program environmental review process for the Statewide
Program EIR/EIS. As part of this outreach, information was provided to 15,500 federal, state, and local
agency representatives; elected officials; property owners; interested persons; and interested
organizations. Approximately 25 informal and formal public meetings were held statewide during the
Program EIR/EIS process. The Authority and the FRA convened staff representatives from 27 interested
federal and state agencies to provide input on the environmental review process. Targeted interested
groups included non-governmental organizations, community planning organizations, and public interest
discussion/research groups; and

WHEREAS, for the Statewide Program EIR/EIS, the FRA and the Authority initiated consultation with
Native American groups and sent letters providing information about the proposed project alternatives
and requesting information about any traditional cultural properties that could be affected by the project.
The FRA and Authority also contacted the California Native American Heritage Commission for a search of
their Sacred Lands files and to provide a list of Native American tribes or groups for Section 106
consultation.
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WHEREAS, in addition to consultation with the Federally-recognized Native American tribes, and other
federal, state, regional, and local agencies, as appropriate, the FRA, as the Federal agency, and the
Authority, as a responsible state agency, consulted with the Advisory Council on Historic Preservation
(Council) and the State Historic Preservation Officer (SHPO) on the historic properties identified in the
Program EIR/EIS and on measures to avoid, minimize, and mitigate potentially significant impacts; and

WHEREAS, the FRA has determined that each of the nine independent sections of the proposed HST
System that include rail lines, associated structures, maintenance and ancillary facilities, construction
easements, and staging areas, is an undertaking of this Agreement that may have an effect upon historic
properties included on or eligible for inclusion on the National Register of Historic Places (NRHP); and

WHEREAS, the construction schedule is different for each undertaking, and Section 106 of the National
Historic Preservation Act (16 U.S.C. 8470f, hereafter Section 106) may be conducted and concluded at
different times for each undertaking; and

WHEREAS, the purpose of this Agreement is to provide statewide consistency in consultation procedures,
documentation standards, and federal agency oversight in compliance with Section 106 of the National
Historic Preservation Act for each undertaking, each of which would be subject to an individualized
consultation process under the terms of the PA; and

WHEREAS, the Authority has received a grant from the FRA though the High-Speed Intercity Passenger
Rail Program funded in part through the American Recovery and Reinvestment Act (ARRA), to construct a
section of the California High-Speed Train consisting of portions of the Merced to Fresno and Fresno to
Bakersfield undertakings, and this Agreement streamlines the Section 106 compliance process, thereby
expediting the obligation of ARRA funds; and

WHEREAS, the FRA has a statutory obligation, as the federal agency, to fulfill the requirements of Section
106 (36 CFR 800). The FRA, in consultation and cooperation with the Authority, shall ensure that the
measures in the following stipulations are carried out. The FRA authorizes the Authority to initiate
consultation with the SHPO pursuant to 36 CFR 800.14(b)(1)(iii) for the undertakings covered by this
Agreement; and

WHEREAS, pursuant to 36 CFR 800.14, the FRA delegates major decision-making responsibility to the
Authority including identification of historic resources, findings of eligibility, findings of effect,
consultation, and the development and implementation of individual Memoranda of Agreement (MOASs)
and treatment plans for each undertaking. The Authority will submit documents specified in this
Agreement to the SHPO on behalf of the FRA: and

WHEREAS, the FRA and the Authority will jointly prepare environmental studies of the HST Projects
(undertakings) in accordance with NEPA, including cultural resource studies required for Section 106, to
coordinate the NEPA and Section 106 processes to the maximum extent possible; and

WHEREAS, the FRA, the Council, the Authority, and the SHPO are signatories pursuant to 36 CFR
800.6(c)(1) and have authority to execute, amend, or terminate this Agreement; and

WHEREAS, the FRA and the authority will continue to consult with Federally recognized Native American
Tribes, concerning properties of traditional religious and cultural significance, and the Pechanga and
Soboba Band of Luiseno Indians have requested to be concurring tribes under this Agreement; and

WHEREAS, all of the signatories to this Agreement accede to implement the procedure and measures
described herein for each undertaking in keeping with the following stipulations; and
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NOW, THEREFORE, the signatories agree that the proposed undertakings covered by this Agreement
shall be implemented in accordance with the following stipulations in order to consider the effect of each
undertaking on historic properties and that these stipulations shall govern compliance of the proposed
HST System with Section 106 of the NHPA until this Agreement expires or is terminated.

STIPULATIONS
l. APPLICABILITY

A. This Agreement shall apply to all the FRA and Authority undertakings administered under the HST
Project for which the FRA is the Federal agency.

B. This Agreement shall not apply to undertakings that occur on or affect tribal lands as defined in
Section 301(14) of the NHPA. While no use of tribal land is anticipated, if such undertakings occur,
the FRA shall follow the procedures in 36 CFR Part 800.

C. In the event that the Authority applies for additional federal funding or approvals for the
undertakings from another agency that is not party to this agreement and the undertakings as
described herein remain unchanged, such funding or approving agency may comply with Section 106
by agreeing in writing to the terms of this Agreement and notifying and consulting with SHPO and
Council. Any necessary modifications will be considered in accordance with Stipulation XVII.B of this
Agreement.

1. ROLES AND RESPONSIBILITIES
A. FRA

As the Federal agency, the FRA has primary responsibility pursuant to 36 CFR 800.2(a)(2) to ensure
that the provisions of this Agreement are carried out. The FRA will conduct government-to-
government consultation with Federally-recognized Native American tribes, execute MOAs for each of
the Undertaking sections, and participate in the resolution of disputes. The FRA is responsible for all
determinations of eligibility and effect of the undertakings. Consistent with the requirements of 36
CFR 800.2(a) and 800.2(c)(4), the FRA remains legally responsible for ensuring that the terms of this
Agreement are carried out and for all findings and determinations made pursuant to this Agreement.

B. Authority

The FRA has delegated to the Authority responsibility for the implementation of the following
provisions of this Agreement: Consult with non-Federally-recognized Native American groups, other
consulting parties and the public; conduct Section 106 reviews in a timely manner; delineate and
change the APE as needed and inform signatories of the change; prepare documentation for the
SHPO and the FRA including determinations of eligibility and effect; circulate comments from
signatories; maintain documentation of the Section 106 compliance for each Undertaking; develop a
prototype MOA for each Undertaking; invite local agencies, Native American groups, interested non-
governmental organizations, and individuals to participate in the development of each Undertaking
MOA to agree upon means to avoid, minimize, and/or mitigate adverse effects to historic properties;
develop and implement MOAs for each Undertaking; develop a built-environment treatment plan and
an archaeological treatment plan prototype to be used for each Undertaking; develop and implement
the individual Undertaking treatment plans, as provisions in the MOAs for each Undertaking; and
ensure project information is available to consulting parties and the public in concert with the
CEQA/NEPA process for each undertaking.
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C. SHPO

The SHPO shall be responsible for reviewing project documentation in a timely manner and
participating in consultation as set forth in this PA.

D. Council

The Council shall be responsible for providing technical guidance, participating in dispute resolutions
if needed, and monitoring the effectiveness of this Agreement.

1. PROFESSIONAL QUALIFICATIONS STANDARDS

All actions prescribed by this Agreement that involve the identification, evaluation, analysis, recording,
treatment, monitoring, or disposition for historic properties, or that involve reporting or documentation of
such actions in the form of reports, forms, or other records, shall be carried out by or under the direct
supervision of a person or persons who meet, at a minimum, the Secretary of the Interior's Professional
Quialifications Standards (48 FR 44738-44739) (Appendix A to 36 CFR Part 61) in the appropriate
discipline. Hereinafter, such persons shall be referred to as Qualified Investigators (Qls). The Authority
shall ensure that the work outlined in this Agreement is conducted by staff meeting these qualifications
standards. However, nothing in this stipulation may be interpreted to preclude the FRA or the Authority
or any agent or contractor thereof from using the services for persons who are not Qls, as long as their
activities are overseen by Qls.

V. ON-GOING CONSULTATION WITH NATIVE AMERICAN TRIBES
A. FRA

1. As the Federal agency with responsibility for Section 106 compliance, the FRA is responsible for all
government to government consultation with federally-recognized tribes. A list of federally-recognized
Native American tribes contacted can be found in Attachment (F).

2. The FRA initiated government-to-government consultation by letter to all Federally-recognized Native
American tribes that could be affected by the undertakings. Tribal Representatives have also been
contacted by telephone.

3. The FRA shall ensure that on-going consultation with Federally-recognized Native American tribes
continues early in the project development process for each undertaking to identify cultural,
confidentiality, or other concerns including those about historic properties, and to allow adequate
time for consideration of such concerns whenever they may be expressed.

4. The FRA provided the draft Agreement to Federally-recognized Native American tribes for review and
comment. Federally-recognized Native American tribes were provided a 30 calendar day opportunity
to comment. All comments received by Federally-recognized Native American tribes were considered
by the signatory parties and where appropriate incorporated herein.

5. In accordance with 36 CFR 800.2(c)(2), Federally-recognized Native American tribes may be
identified as consulting parties for individual undertakings and in subsequent MOAs that are prepared
for an undertaking covered by this Agreement as described further in Stipulation VIII.A.

6. Consultation with Federally-recognized Native American tribes shall continue throughout the
development of subsequent undertakings regardless of whether such tribes have chosen to concur
with this Agreement.

June 15, 2011 Page 4



7. The FRA shall identify tribes who will participate in an undertaking as a consulting party and shall
consider future written requests to participate as consulting parties in an undertaking.

B. The Authority

1. The Authority may consult informally with the federally recognized tribes and will coordinate such
consultation with the FRA. The Authority is responsible for consultation with non-federal recognized
Native American groups. A list of non-federally-recognized Native American groups contacted can be
found in Attachment (F).

2. Authority shall ensure that consultation with non-Federally-recognized Native American groups, as
appropriate, is initiated early in the project planning process for each undertaking to identify cultural,
confidentiality, or other concerns and to allow adequate time for consideration of such concerns.

3. The Authority sent letters to all non-Federally-recognized Native American groups to begin
consultation. Tribal Representatives have also been contacted by telephone.

4. The Authority shall ensure that consultation continues with non-federally-recognized Native American
groups respectively throughout the Section 106 compliance process and whenever such groups
express a concern about the undertaking or about historic properties that may be affected by an
undertaking.

5. In accordance with 36 CFR 800.2(c)(2), non-Federally-recognized Native American groups may be
identified as consulting parties in subsequent MOAs that are prepared for an undertaking covered by
this Agreement as described further in Stipulation VIII.A.

6. The FRA and the Authority shall ensure that consultation continues with non-federally—recognized
Native American groups respectively throughout the Section 106 compliance process and when such
groups express a concern about an undertaking or about historic properties that may be affected by
an undertaking.

7. The Authority provided the draft Agreement to non-Federally-recognized Native American groups.
Native American groups were provided 30 calendar days to comment on the document.

C. Consultation for each Undertaking

1. The Authority shall hold informal informational meetings with both Federally-recognized Native
American tribes and non-Federally-recognized Native American groups specific to each undertaking to
help provide project updates and to identify potential consulting parties for an MOA.

2. The FRA shall consult on a government to government basis with Federally-recognized Native
American tribes identified as consulting parties that attach religious and cultural significance to
historic properties that may be affected by an undertaking at key milestones in the Section 106 and
NEPA processes to gain input from Tribal governments. The Authority shall consult with all other
involved Native American groups. The Tribal consultation will follow a process depicted in
Attachment E and includes the following Native American consultation points:

i During identification of historic properties, to confirm the historic properties identified.

ii. During assessment of adverse effects, (a) to provide requested Site Records of historic properties
adversely affected for review, (b) to determine when and where tribal monitors may be needed
during ground disturbing activities in previously identified sensitive areas or known sites, and (c)
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to develop avoidance, minimization and treatment measures for adverse effects to both
archaeological and built resources.

iii. During resolution of adverse effects, (a) to develop and finalize treatment plans for archaeology
and built resources, (b) develop and execute MOAs, and (c) to determine when and where tribal
monitors may be needed during treatment plan implementation or construction.

iv. During treatment plan and MOA implementation, (a) to provide for Tribal Monitors where agreed
upon, (b) to review and comment on the Programmatic Agreement Annual Report, including
input on the treatment plan and MOA implementation.

V. PARTICIPATION OF OTHER CONSULTING PARTIES AND THE PUBLIC
A. Public Involvement

Public involvement in planning and implementation of undertakings covered by this Agreement shall
be governed by the FRA's and the Authority’ environmental compliance procedures, as set forth by
the Authority’s environmental analysis methods, and any advice and guidance documents. Historic
resources will be identified and effects will be disclosed to the extent allowable under 36 CFR
800.2(d)(1-2), 800.3(e), and 800.11(c)(1 and 3) and Stipulation XII of this Agreement. Consistent
with Section 106, the public and consulting parties will have an opportunity to comment and have
concerns taken into account on findings identified in Section 106 survey and effects documents via
attendance at public meetings where they can submit comments on the information presented, as
well as access the Section 106 documents via email requests to the Authority’s web site. Project
information and announcements are posted on the Authority’s web site
(www.cahighspeedrail.ca.gov). Public involvement and the release of information hereunder shall be
consistent with 36 CFR 800.2(d)(1-2), 800.3(e), and 800.11(c)(1 and 3), the Freedom of Information
Act, 49 CFR. part 7, and Section 6254.10 of the California Government Code.

The FRA and the Authority have contacted local groups and individuals known to have interests in
historic properties regarding the identification of historic properties in each section. Public meetings
specific to historic properties and the effects of the project and treatment of these properties will be
held in communities within each section. These interest groups and interested individuals will be
invited to comment on the treatments proposed and those with demonstrated interest in the project
will be invited to participate as consulting parties to the individual section MOAs Public involvement
and the release of information hereunder shall be consistent with 36 CFR 800.2(d)(1-2), 800.3(e),
and 800.11(c)(1 and 3), the Freedom of Information Act, 49 CFR. part 7, and Section 6254.10 of the
California Government Code.

B. Consulting Parties

Consulting parties shall participate in undertakings covered by this Agreement in accordance with 36
CFR 800.2(c)(3) through (5) and 800.3(f). Consulting parties may include other federal, state,
regional, or local agencies that may have responsibilities for historic properties and may want to
review reports and findings for an undertaking within their jurisdiction.

The Authority shall submit to the ACHP and SHPO a list of consulting parties for each undertaking
and a summary of coordination efforts and comments received. The SHPO shall submit comments,
including recommendations for additional parties to the Authority within 30 days. The Authority shall
revise and update this information as necessary based on SHPO’s comments, and re-submit them to
SHPO as part of the reports to be prepared under Stipulation V1. The Authority and FRA shall also
consider individuals’ written requests to participate as consulting parties in the development of
measures to avoid, minimize and mitigate adverse effects to historic properties. Pursuant to 36 CFR
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800.11(e) through (g), views of the public will be included in documentation of project effects to
historic properties and the individual section MOAs

VI. IDENTIFICATION AND EVALUATION OF HISTORIC PROPERTIES
A. Area of Potential Effects

The Area of Potential Effects (APE) for each undertaking will be determined by the Authority in
accordance with the APE Delineation guidelines (Attachment B). As described in Attachment B,
throughout the design process, the Authority will determine if revisions to an undertaking require
modifications to the APE. If an APE requires revisions, the Authority is responsible for informing the
signatories, consulting Federally-recognized Native American tribes, and other consulting parties
within 15 days of identification of the needed changes.

B. Identification of Historic Properties

1. The signatories to this Agreement along with the concurring tribes agree that the Authority will
identify historic properties and prepare documentation in accordance with Attachment C. As
appropriate, these methods may be modified for undertaking-specific needs in consultation with the
signatories and in accordance with QI review and current professional standards. Findings shall be
made by the Authority to the FRA based on National Register of Historic Places (NRHP) criteria (36
CFR 60.4) and evaluated in accordance with provisions of 36 CFR 8800.4(c). Evaluation methods and
criteria shall be consistent with the Secretary of the Interior's Standards and Guidelines for Evaluation
(48 Federal Register 44729-44738) (36 CFR 863) and shall be completed by Qls qualified in the
appropriate discipline: archaeology, architectural history, or history.

2. Historic properties shall be identified to the extent possible within the APE for each of the nine
undertakings that comprise the California HST System and will be documented in the Project EIR/EIS
and the Historic Property Survey Report (HPSR) as described in Attachment C. The content,
methodology, level of effort, and documentation requirements for the HPSR shall follow federal and
state guidelines and instructions, and are provided in detail in Attachment C. The identification effort
and ineligible properties shall be documented in separate technical reports for archaeological
properties and historic architectural properties, the drafts of which will be submitted for review by the
signatories and other consulting parties including tribal historic preservation officers (THPOs) and
tribal representatives who have expressed an interest in the undertaking.

i Archaeological properties include prehistoric and historic archaeological sites, properties identified
as per 800.4(a)(4), objects and districts. Evaluations shall be made by Qls fully qualified in the
discipline of archaeology. Archaeological properties within the APE that are identified by Qls as
historic properties or presumed to be historic properties shall be documented in the HPSR.
Archaeological properties evaluated as ineligible for the NRHP by Qls shall be documented in
Archaeological Survey Reports (ASR). The content, methodology, level of effort, and
documentation requirements for the ASR are provided in detail in Attachment C. A list of
archaeological resources exempt from evaluation is provided in Attachment D.

ii. Historic architectural properties include historic buildings, structures, objects, sites, landscapes
and districts. Evaluations shall be made by Qls. Historic architectural properties within the APE
that are identified by Qls as historic properties shall be documented in the HPSR. Historic
architectural properties evaluated as ineligible for the NRHP by Qls shall be documented in
Historic Architectural Survey Reports (HASR). The content, methodology, level of effort, and
documentation requirements for the HASR are provided in detail in Attachment C. A list of historic
architectural property types exempt from evaluation is provided in Attachment D.
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3.

Other categories of properties that do not warrant evaluation, including those that are minor,
fragmentary, or do not meet age or integrity requirements, are exempt from evaluation in the HPSR,
ASR, or HASR, and are identified in Attachment D.

A property less than 50 years old with potential exceptional significance or a property greater than 50
years old with characteristics indicating potential eligibility for the NRHP that is determined by a QI as
ineligible for the NRHP that is not among the exempt property types identified in Attachment D shall
be evaluated and documented in the HPSR if it meets one of the following conditions:

The property was identified as significant in a state, regional, or local survey of historic
properties.

The property was designated under a state, regional, or local ordinance with criteria for
evaluating properties with historic or architectural significance.

The property was identified by the SHPO, THPO, or any party identified as a result of Stipulations
IV and V.

The property would be acquired, destroyed, demolished, or substantially altered as a result of the
undertaking.

Evaluation of Historic Properties

Upon review and concurrence of the findings by the FRA, a Draft HPSR would be submitted by the
Authority to the signatories and identified consulting parties, including Native American tribes, upon
request prior to the public circulation of each project DEIS, and would include documentation of all
properties in the APE that are listed in the NRHP, previously determined eligible for the NRHP, found
eligible for the NRHP by Qls, or that appear ineligible for the NRHP but meet one of the conditions in
B.4. of this stipulation. Known archaeological properties that cannot be evaluated prior to approval
of an undertaking will be presumed NRHP eligible. Where archaeological testing to determine NRHP
eligibility is feasible, project-specific MOAs may include a provision for treatment plans that include
archaeological testing or use of a combined archaeological testing and data recovery program.

The Authority shall submit its findings in the HPSR to the signatories and consulting parties, including
Native American tribes, identified as a result of Stipulations 1V.C and V.B, who shall have 30-days to
review the HPSR findings and provide their recommendations for changes to the findings based on
National Register criteria. If no objection is made, consistent with Stipulation VI.D, within the 30-day
period, the findings for those historic properties would become final.

Other non-eligible properties not already reported in the HPSR within the APE will be evaluated by
Qls, documented for each undertaking in an ASR and/or HASR, and submitted to the SHPO for
review and concurrence at the same time as the HPSR or no later than the end of the comment
period of the DEIS. If the SHPO, agency reviewer, consulting Native American tribe, or other
consulting party asks for additional information or a re-evaluation of a property, that property and
the updated finding of eligibility or non-eligibility shall be included in the Final HPSR. Comments
received from the SHPO, the THPO, agency reviewer(s), consulting Native American Tribe(s), and
other consulting parties will be considered and may be incorporated into a Final HPSR.

If, after the submission of the Final HPSR, there are changes to the APE that includes additional
properties not exempt from evaluation or information is received that there may be additional historic
properties within the APE, a Supplemental HPSR will be prepared, and distributed following review by
the FRA, to the SHPO and all parties who received the Final HPSR for a review and comment period
of 30 days. If no objection is made, consistent with Stipulation VI.D, within the 30-day period, the
findings for those historic properties in the Supplemental HPSR would become final.
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D. Eligibility Disagreements

Should a disagreement arise regarding the NRHP eligibility of a property in the APE for an
undertaking, the FRA shall forward a Determination of Eligibility documentation to the Keeper of the
National Register (Keeper) for resolution in accordance with 36 CFR 800.4(c)(2) if:

1. The SHPO or a federal agency with jurisdiction over the involved lands objects in writing within 30
days to a finding of eligibility, or

2. A Native American tribe or group that ascribes traditional religious and cultural significance to a
property objects in writing within 30 days to a Finding of Eligibility regarding that property; and

3. The FRA is not able to resolve that objection through consultation with the SHPO and the objecting
party as provided for in Stipulation XVII.A.

Should a member of the public disagree with any NRHP eligibility determinations, the Authority shall
immediately inform the other signatories in writing and take the objection into account. The Authority
shall consult with the objecting party and, if the objecting party so requests, with any or all of the
other signatories for no more than 30 days. The Authority shall document such consultation efforts
and submit the findings to the FRA for review. Within 14 days following closure of the consulting
period, the FRA shall render a decision regarding the objection and notify all parties of this decision in
writing. In reaching the decision, the FRA shall take comments from all parties into account and make
a good faith effort to resolve the dispute. The FRA'’s decision regarding resolution of the objection
from a member of the public will be final.

E. Phased ldentification

In accordance with 36 CFR 800.4(b)(2), phased identification may occur in situations where
identification of historic properties cannot be completed. In these cases, subsequent MOAs will
provide a provision for the development and implementation of a post-review identification and
evaluation effort as applicable to the undertaking.

VIlI. ASSESSMENT OF ADVERSE EFFECTS

A. If historic properties are identified within an undertaking, the Authority shall assess adverse effects in
accordance with 36 CFR 800.5 and distribute a Findings of Effect report (FOE) to the FRA for review,
for each undertaking where historic properties were identified within the APE. The FOE shall describe
the assessment of potential adverse effects to historic properties that would result from the
construction or operation of the project, and identify mitigation measures that would eliminate or
minimize effects to be incorporated into the design and construction documents of the undertaking.
Following the FRA review and concurrence, the Authority shall distribute the FOEs to the signatories,
and other consulting parties, including Native American tribes, identified as a result of Stipulations
IV.C and V.B, who shall have a 30-day review and comment period. The Authority shall ensure that
comments are considered prior to finalizing the FOE(s) for submission to the SHPO for final review
and concurrence. The SHPO shall have an additional 30 days for review and concurrence with the
final FOE(S).

B. FRA will notify and invite the Secretary of the Interior (represented by the National Park Service
regional office’s program coordinator) when any project section may adversely affect a National
Historic Landmark (NHL) pursuant to 36 CFR 800.10 and Section 110(f) of the NHPA.
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Consistent with 36 C.F.R. § 800.5(b) and (d)(1), the FRA may determine that there is no adverse
effect on historic properties within the APE for an undertaking when the effects of the undertaking
would not meet the Criteria of Adverse Effect at 36 CFR 800.5(a)(1), the undertaking is modified to
avoid adverse effects, or if conditions agreed upon by SHPO are imposed, such as subsequent review
of plans for rehabilitation by the SHPO/THPO to ensure consistency with the Secretary’s Standards for
the Treatment of Historic Properties (36 CFR Part 68) and applicable guidelines, to avoid adverse
effects. Any conditions would be included in the DEIS or Final EIS (FEIS).

VIIl. TREATMENT OF HISTORIC PROPERTIES

A.

Memoranda of Agreement

A MOA will be developed by the Authority for each undertaking where the FRA determines there
would be an adverse effect to historic properties or when phased identification is necessary and
adverse effects would occur.

Each MOA will include avoidance, minimization, and protective measures for eligible properties
identified in the HPSRs such as preservation-in-place; processes for addressing project design
changes or refinements after the HPSRs, FOEs and project EISs are completed, incomplete
identification of buried resources, and unanticipated discoveries.

The FRA will notify the Council of any findings of adverse effect and invite the Council to participate
in the development of the MOAs pursuant to 36 CFR 800.6(a)(1)(i)(c) as appropriate.

Should Native American tribes or groups decline to participate as signatories to an MOA, they will not
be provided documentation regarding treatment that is called for in this Agreement or in subsequent
MOAs unless they expressly request such information. Native American tribes and groups will
continue to receive information on the undertakings as part of the NEPA process and may request to
consult on an undertaking, or request additional coordination with the Authority or the FRA.

Pursuant to 36 CFR 800.11(e) through (g), views of the public will be considered and included where
appropriate in individual section MOAs.

Upon review, concurrence, and execution of the MOA, Section 106 will be considered concluded for
that undertaking.

Treatment Plans

Prototype treatment plans will be developed by the Authority. Two treatment plans will be developed
by the Authority for each undertaking: a Built Environment Treatment Plan and an Archaeological
Treatment Plan.

The Built Environment Treatment Plan (BETP) will provide detailed descriptions of treatment
measures for eligible buildings, structures, objects, landscapes and districts that will be affected
by the undertaking. The BETP will also include descriptions of measures to be taken to protect
historic properties and to avoid further adverse effects to historic properties.

The Archaeological Treatment Plan (ATP) will provide detailed descriptions of protection
measures for archaeological resources and resources of importance to Federally Recognized
Native American Tribes or Native American groups because of cultural affinity. The ATP could
include but is not limited to the establishment of environmentally sensitive areas (ESAs), use of
preconstruction archaeological excavation, preservation-in-place, avoidance, minimization,
monitoring during construction where appropriate, procedures to be followed when unanticipated
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discoveries are encountered, processes for evaluation and data recovery of discoveries,
responsibilities and coordination with Federally Recognized Native American Tribes, Native
American groups, NAGPRA compliance, and curation of recovered materials.

2. Each treatment plan will address historic properties adversely affected and set forth means to avoid,
protect, or develop treatment measures to minimize the undertaking’s effects where the Authority, in
consultation with the appropriate agencies, the SHPO, and other MOA signatories, determines that
adverse effects cannot be avoided. The Treatment Plans will conform to the principles of the
Council's Treatment of Archaeological Properties: A Handbook Parts | and 11, the “Secretary of the
Interior's Standards and Guidelines for Archeology and Historic Preservation” (Federal Register, Vol.
48, September 29, 1983, pp. 44716-44742) and appropriate SHPO Guidelines. The Authority will take
into consideration the concerns of the consulting parties in determining the measures to be
implemented.

3. Each treatment plan will include, but not be limited to; the content outlined in Attachment C for
treatment plans. The consultative procedure through which a treatment plan is developed will
address the adverse effect of any undertaking on historic properties and indicate that the treatment
plan will be incorporated into an MOA.

C. Treatment Plan Reviews
1. Signatory Review

The Authority shall provide the treatment plans to the MOA signatories and MOA concurring parties
for a 30-day review and comment period. Based on comments received, treatment plans will be
revised and resubmitted for a final 30-day review. If the MOA signatories and/or MOA concurring
parties fail to comment within 30-days of receiving the treatment plan, the Authority shall confirm
with the MOA signatories and/or MOA concurring parties that no comments will be made and may
then proceed with the undertaking. Treatment plans can be amended by the Authority without
amending the MOAs. Disputes will be resolved in accordance with the Dispute Resolution clause in
Stipulation XVII.A.

2. Public Participation

The Authority shall take reasonable steps to provide opportunities for members of the public to
express their views on the Treatment Plans. Opportunities for public input may include the
distribution of treatment plans consistent with 36 CFR 800.2(d)(1-2), 800.3(e), and 800.11(c)(1 and
3). Where appropriate, the Authority will hold informational meetings with the public to explain the
treatment plans and obtain comment. Any public comments received will be considered and
incorporated into the treatment plans as appropriate.

D. Treatment Plan Implementation

1. Upon execution of each MOA and prior to the commencement of construction activities, each related
treatment plan will be implemented. Depending upon the nature of the treatment, the treatment may
not be completed until after the undertaking is completed. Termination of the project after initiation
of the treatment plans will require completion of any work in progress, and amendment of each
treatment plan as described below. Amendments to the treatment plans will be incorporated by
written agreement among the signatories to the MOA. Each MOA will outline appropriate reporting
processes for the treatment plans.

2. Dispute Resolution
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The parties participating in the development and implementation of the Treatment Plans will come to
agreement on the treatment prescribed in and the implementation of the Treatment Plan in the MOA.
If the parties are unable to come to agreement on the treatment of adverse effects in the MOA, the
procedures outlined in XVII.A will be followed to resolve the dispute.

IX. CHANGES IN ANCILLARY AREA/CONSTRUCTION RIGHT-OF-WAY

The Authority will notify the MOA signatories and consulting parties of changes in the size or location of
ancillary areas or the construction right-of-way that result in changes to the APE, or effects to historic
properties (see Attachment B) as appropriate by undertaking. If any changes result in the use of
unsurveyed areas, the Authority will ensure that these areas are subject to survey in order to locate any
potentially significant cultural resources and that those resources are evaluated for NRHP eligibility. The
Authority will consult with the MOA signatories and consulting parties regarding any newly identified
historic properties that cannot be avoided. Protective and/or mitigation measures will be developed and
the treatment plans will be amended and implemented in accordance with Stipulation VIII. All such
changes will be documented in the annual Programmatic Agreement report.

X. CONSTRUCTION APPROVAL

Upon the completion of the pre-construction activities prescribed in the treatment plans, the Authority
may authorize construction within portions of the APE after conclusion of treatment plan implementation
where adverse impacts would occur and in accordance with the provisions of the applicable MOA, or
where no historic properties were identified. If concurrence of the approval to proceed cannot be
reached among the signatories, the dispute will be resolved in accordance with Stipulation XVII.A.

XI. DISCOVERIES, UNANTICIPATED ADVERSE EFFECTS, UNANTICIPATED DAMAGE

In accordance with 36 CFR 800.13(a)(2), the Authority will ensure that treatment plans prepared prior to
implementation of the undertaking include measures to be completed in the event of a discovery or
unanticipated adverse effect or damage. If a previously undiscovered archaeological, historical, or cultural
property is encountered during construction, or previously known properties will be affected or have been
affected in an unanticipated adverse manner, all activity will cease within 50 feet of the property to avoid
or minimize harm to the property until the Authority in consultation with the MOA signatories can
determine the resource’s eligibility, identify the effects, determine if adverse effects can be avoided by
alteration of construction methods or the installation of protective measures, and, if not mitigate impacts
to the new discoveries or newly affected properties in accordance with the stipulations of project-specific
MOAs and treatment plans.

At a minimum, the treatment plan developed for each undertaking as part of the development of each
MOA will outline the process to be followed if historic properties are discovered or there are unanticipated
effects on historic properties located within a project’s APE after the undertaking has been initiated. The
Authority will implement the following procedures:

A. The Authority shall ensure that all operations for the portion of the undertaking with the potential to
affect an historic property are immediately ceased and will contact the FRA upon unanticipated
resource discovery;

B. The Authority shall make a preliminary determination of the National Register eligibility of the historic
property and the potential for the undertaking to adversely affect the resource and shall forward that
finding to FRA who will make the final eligibility determination. If adverse effects to the resource can
be avoided, no consultation with MO